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RECENT CASES I17 

brought suit in the federal district court to enjoin enforcement of the franchise 
rates on the ground that they constituted a taking of its property without due 
process of law. Held, that the bill be dismissed. Columbus Railway, Power &• 
Light Company v. City of Columbus, 249 U. S. 399 (1919). 
For a discussion of the principles involved, see Notes, p. 97. 

Statutes — Interpretation — Exclusiveness oe Statutory Remedy. — 
A statute provided in substance that the municipalities of the state pay depend- 
ent families of soldiers and sailors a certain simi for each week of service. A 
failure to pay the money subjected the municipalities to a penalty recoverable 
by the injured claimant in an action on the case (1917 Laws oe Maine, c. 276). 
The plaintiff, dependent wife of a service man, brought an action against the 
defendant town to recover the amount she would have received if the stipu- 
lated pa5Tnents had all been made. Held, that she could not recover. Nash v. 
Inhabitants of Sorrento, 107 Atl. 32 (Me.). 

The general rule undoubtedly is that where a statute creates a new duty 
and expressly provides a remedy for its enforcement, such remedy is exclusive. 
Mairs v. B. and 0. R. R. Co., 73 N. Y. App. Div. 265, 76 N. Y. Supp. 838; 
Brattleboro v. Wait, 44 Vt. 459. The rule is upheld even when the remedy is 
admittedly inadequate. Globe Newspaper Co. v. Walker, 210 U. S. 356; Ken- 
nedy V. Reames, 15 S. C. 548. The solution of any case involving a breach of 
statutory duty depends so largely upon the construction of the particular 
statute that any sweeping rule or formula is unwise. See Groves v. Wimborne, 
[1898] 2 Q. B. 402, 416. The providing of a criminal remedy should not be 
held to exclude a civil remedy when it is clear that the legislature in creating 
the new right intended to benefit the class to which the injured plaintiff be- 
longs. David V. Britannic Coal Co., [1909] 2 K. B. 146; Willy v. Mulledy, 78 
N. Y. 310. In effect, the decision leaves pa5rment of a lump sum or a series 
of weekly pajrtnents optional with the towns, and sets a maximum recoverable 
at law by dependents of service men. The holding may perhaps be justified 
on the theory that the legislature's purpose was primarily to benefit the state 
as such, by relieving it temporarily of the burden of maintaining persons likely 
to become public charges. 

Statute oe Frauds — Part Performance — Parol Agreement for 
Change of Location of Easement. — The plaintiff had a prescriptive ease- 
ment of a ditch across the defendant's land. The parties orally agreed to a 
change of location advantageous to the defendant. The old ditch was filled 
up and a new one constructed. The plaintiff sued to enjoin an obstruction of 
the new ditch. Held, injunction granted. Babcock v. Gregg, 178 Pac. 284 
(Mont.). 

The entire doctrine that part performance will sometimes take a case out of 
the Statute of Frauds may well be criticized. See Lord Blackburn, Maddison 
V. Alderson, L. R. 8 A. C. 467, 487. But the doctrine being well estab- 
lished, at least there should always be required acts of part performance 
which are unequivocally referable to an agreement concerning the land. Mc- 
Manus v. Cooke, 35 Ch. D. 681; Wiseman v. Lucksinger, 84 N. Y. 31. In addi- 
tion, the circumstances should be such that it is more equitable to go forward 
than to undo what has already been done. See Lord Selborne. Maddison v. 
Alderson, L. R. 8 A. C. 467, 470. The principal case can be supported upon 
these grounds. Further, nonuser coupled with acts which clearly indicate an 
intention to abandon an easement effect a present extinguishment of it. King 
V. Mtirphy, 140 Mass. 254; Snell v. Levitt, no N. Y. 595. Therefore, having 
lost the eld easement, the plaintiff here would be irreparably injured if he were 
not protected in the enjoyment of the new one. The situation could be met by 
a decree enjoining the obstruction of the new easement unless the old one were 



